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Hops Produced jn Washington,
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Hearing on Proposed Marketing
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-
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FY03-99l-01;
70 Fed. Reg. 9000 (Feb. 24, 2005)
(request for additional argument).

Additional Comments _Concerning Base Period and R~Q~st.for

Reopened Hearing

We appreciate the opporlllnityto provide additional input regarding

the proposed marketing order for hops. As stated at the hearing, and in post-

hearing con1111ents, we oppose implementation of the order. If there is a

proposal, the base period must not exceed three seasons immediately

preceding the first season of operation under the order, and the base must

reflect CU~e.tLt bona fide production. However, the: infonnation sought by

AMS in its notice can only be obtained at a noticed on-the-record hearing,

followed by post-hearing argument, and not through c1nformal" cormnent.

In addition to the evj.dence apparently sought hyAMS, the hearing should be

reopened to receive clllcial evidence on current production and marketing
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the industry, relied upon by proponents as the sole basis for the order, is now

sta1e, ifnot obsolete, in light of the rapidly evolving economics jn the

they relate to the need for an order and the desirability of the particular

provisions sought byproponents.

I. An on the PreSe11t Rec T .

We remain strongly opposed to thjs marketing order, and believe that

the proponents failed in the October, 2003 administrative hearing to

demonstrate either a need for this marketing order or that this proposed new

system of supply controls could achieve the promised jndustry-wide

benefits. Indeed, the record demonstrated that the proposal was not well

thought out, thctt the proponents were unable to demonstrate, either with a

hypothetical. or past data, how the program would be operated, that

implementation would il!'qJose severe inequities, and that operation of the
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order could likely worsen the econolnic conditjon of the industry. The

proponents were unable to show unreasonable fluctuations in suppli~ or

prices, or any form of disorderly marketing conditions or oorket failure.

The llldustry was experiencing an orderly adjustment to higher-alpha

varieti es and new production and marketing technologies. Evidence of

exj tin g/reducing producers along with entering/expanding producers showed

The proponents' desire to use allotments as a "buyout"a healthy industl)'.

for exiting legacy growers or to protect investment in a new marketing

cooperative can never justify the imposition of producer allotments. The

uncertainty and artificial costs associated with producer allotments together

with fue relative elasticity of demand and the U.S. minority share of a

fiercely competitive globalm.arket will, over time, transfer production to

other more production friendly regions of the world. Finally, the

divisiveness ofiJnposing an order on this closely knit yet evenly divided

industry does not augur for amicable program operation and the consensus

necessary for such a rigid regulatory scheme.
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1l._AMS Should Reop:en the Hearing,

Ordel"s issued under the AMAA can only be based upon notj ce and

556(e) (transcript and exhibits constitute exclusive record for decision); 5

particular proposal is supported or opposed by specific witnesses, is !1Q! a

proper subject of post-hearing argument now being sought by AMS. 7

or subject to official notice shall not be alluded to therein, and, in any case,

marketing order."). AMS chose under 5 V.S.C. § 553(b)(3) to publish the

precise tenns of the proposed order rather than a more general description of

the subjects and issues involved, and is bound by these limitations. See

Attorney General's Manual on the Administrative Procedure Act (1947),

pp. 28-30. Accordingly, notice and a reopened hearing would be required if

AMS wants to consider a base period of six years prior to anyneVv' order.

I Available on the inten1et at

http://w\Vw .oalj .dol..gov/publidapa/refmc/agtc.htm.
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13 (D.C. C1.r. 2005); 1-JI'illiston Basin In t8'S tate Pipeline Co. v. FERC, 1.65

303 (D.C.F.3d 54, 63-64 (D.C. Cir. 1999); Fertilizer Inst. v. EPA, 935 F.2d

Cir. 1991), McLouth Steel Products Corp. v. Thomas, 838 F.2d 131.7,1323

988) (citing 311d describing a number of cases illustrating notice(D.C. Cir.

2003); TlJ/ile7nan Bros. & Elliott )'. Giannini, 909 F .2d 332 (9th Or. 1990)

(committee members sub.lect to suit unda- antitrust laws for attelnpting to

notice),

A. The Pro onent 0 feTed No Evidence or Ar ment for a Base Peri

Six Years Prjor to a New OrdeL

Given the strictures of formal on-the-record rulemaking, AMS must
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by proponents at the hearing and in post-hearing argurnent.2 No proponent

order, and no post-hearing argument was offered for such a modification.

PrOpOne11ts were locked into this now stale base period at least in part

because fuey wanted to punish new/expanding producers and reward

exiting/reducing "legacy" growers with base as a ('buyout" of their

base periods. For example, Ms. Brulotte said:

Q: Would you have any objection to 1-lsing nDre recent years
for the base period, like '01, '02, and '03, instead of going all
the way back to '971
A: Yes, I would.

~ Sce, c.g., Propon~nts' post-hearing comments at Ex. B, pp. ii-iii..

.! See, e.g., Proponents' post-hearing arguments at 3, 12,36: "Many of the HMO proponents first

believed t11at thc rcductions could bc accomplished through voluntary measures. Unfortunately, for every
acre tbat was taken out by a farmer who supported the industry initiarivcs, an extra acre was surreptitiously
by a self-interested farmcr wl1O wantcd to increase his relative market share. ...The atmosph~r~ of
coopel-at~on and accomplishment was unfortunately shorr-lived. AHPA discovered tl1at certain growers
(many of whom WC!C to btcom~ primary opponent-c. of the HMO) h9.d surreptitiously plantcd more than
1250 acres of hops after the AI.IP A had announccd tl1at its goal had been reached. Market signals in tllC fall
had clc:arly indicattd that extra production was not needed, but this small segment of sclf-inte:r~sted
cntrcprc:nCltrS took it upon tJ1Ctnsclvcs to undo the significant accomplishments of an entire indllStty. 111/Zrc
may not be anotl'ler agncu.ltural commodity il1 America where a minority of participants can 1'I:1ve such a
sigl\ifiCaJJt effect 0%1 t11e healTh of the industry. ...At the end of thc day, however, tl'le Proponents recognize
t11at those growers wbo have ignored industry efforts and who havc braztnly increased production in a time
of chronic oversupply, may end up having to shoulder a slightly hcavicr load tI'Ian ifthey's been more
respollSivc to the needs oftl1e industry:'
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Tr.2208. Mr. Carpenter was also adamant that even producers who had

exited the industry or substantially reduced their production should have

base if they produced in 1.997:

A: We have designed the order so that there should be plenty of
base available on the front end. We heard from growers in
certain segments of the industry that felt that (97 year was
important to them. We had other growers who felt the later
years [were] importat1t to then1 to have that option. W11at we
tried to do is to take a big tent approach and please as many
people as possible, recognizing that we could not please
everybody in tern1s of establishing what the base period would
be. ...In fact, subsequent to submitting our proposal, we added
the 2002 year to that as well. We do not want base to have a
value to spea1< of on the front end and that is one of the reasons
why we went to tl1e now six-year period so that there would be
plenty of base available for those growers that needed it at
hopeful]y a very low value.

Tr. 95-96. Mr. Carpenter was unable to support 011 be11alf of the Proponents

and even unwilling to support on his own theinclusion of even the '03

season in the initial base calculation:

Q: Wou1d youl,ave any object jon, Mr. Carpenter, to including
-since the season will be over by the11 -'03 season production
in calculation of base?
A: Again, I can't -I don't want to speak on behalf of the
committee. I think certainly if you're proposing thai: there
would be support, additional support if the 2003 [season] were
added, I think that's something the committee would consider.
But I C311't a115Wer that on behalf of the committee. In tem1S of
my personal opinion, I'd like to give that a little more thought

before I answered your question.
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Tf. 119-20.

Proponents mayor may not support AMS's alternative, but this can

only be detelminoo with evidence p,"esented at a reopened hearing.

Opponents opposed both the six year base and detelmining base upon such a

stale period. See, e.g., OppODel.1tS' post-hearing comments at pp. 57-61. At

most, opponoots favored a three-year base, infening that this would be the

three years prior to any order.

Proposal 2 provided that base would be detennined by actual

production for tIle n10st current season, but no testjJl1ony \XI"as offered in

favor of this proposal.

AMS's "proposal" was not noticed at the original hearing. There was

no testimony in support of this as a reasonable altematjve. The proponents

specifically opposed the idea, prefenu1g a 97-02 base perjod to ensure a bu.y-

out for legacy growers. Accordingly, if AMS wants to consider a base

period of six years prior to a new order, it must reopen the hearing to receive

evidel1ce, support 3J1d opposition, rod argument.
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hould Be Reo ened to Receive Evidence and Ar ument 011
and Marketi Conditjons.

remain concerned that the supply contTols at the heart of this proposal will

competitive11eSS of US hop producers but also the recent gains the industry

market challenges Indeed, the market situation facing US hop producers

has cl1anged considerably in the few short years since this marketing order

was originally proposed., and while few would argue that the challenges

faced by US growers have been completely eliminated, recent development

tool for addressing the challenges that remain.

Hop Market Situation

The market conditions faced by US hop growers today are far

different from those that characterized the US hop industry when the

marketing order was originally proposed. In many important aspects,

conditions have improved from those l1ighlighted in the original proposal,

which only increases the skepticism that supply contTols administered
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through a marketing order are necessary or could be beneficial to US

growers

.

Burdensome US supplies have already been removed from the
market. Since 2000, US hop acreage has exhibited an orderly decline
from 36,120 acres to 27,742 acres in 2004.4 Far from evidellCe ofa
"reactionary planting cycle," the lower acreage demonstrates that farmers
respond to market conditions rationally without the need for forced
intervet1tion by a central planning committee. Similarly, aftet" reaching a
peak of7.6 million pounds i]1 2001, US production of alpha acid has also
declined to less thall 6.4 million pounds in 2004.5 The result is that the
US "su!1'lus" of alpha acid that was prominently high]ighted by
marketing order proponeJ1ts has largely evapo]~ated. Both leading
independent hop merchants (S.S. Steiner and John. I. Hass) estimate that
in 2004 world aJpha acid usage exceeded current productjon (from the
2003 crop) by more than 920 metlic tons (resu]ting in CD.1 alpha deficit),
and the initial estimate for 2005 suggests on1y a modest worldwide alpha
acid positive balance of 182 metric tons.6

.

The US dollar no longer places US growers at a "competitive
disadvantage" in world markets. In 2002 tile Euro/$US exchange rate
reached 1..1. 4, and the effective Deutsche Mark/$US exchange rate was as
high as 2.25. Pt"oponents of a hop l11at.keting ordet" argued that the strong
dollar makes US hops relatively expensive 011 the world market, a11d
suggested that the costs of pro dud ion in Germany and the United States
are such that the DM/$US excllange rate should be between 1.6 and 1.8
for the US to be competitively priced on the world market while still
providing aretum to the grower.7 By the end of2004! the Euro/$US and
the DM/$US exchange rate stood at 0.68 and 1.46,
respectively-suggesting the US dollar has decljned even further tha11. the

4 Source: USDA/NASS
S Source: USAHops 2004 StatisticQj Rcport
6 Source: Hopstciner 2004 GuidclillcS for Hop Buying; The Barth Rcport 2003/2004
, "Justification for tne Proposal in Favor of a Hops Federal Mnrkcting Order" Fall, 2002, p. .1
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level hoped for by the marketing order proponents.8 As a result of these

posithJe exchange rate de1)elopment.~, the US hop trade..~urplus reached a
record $10.1. 7 million for the2003-04 crop year. 9

tod.ay. Forced supply controls beyond the reductions that occUlTed naturally

expansion in Olina, Gelmany, and elsewhere. Experience clearly shows that

the market remains the best guide for US producers a11d the most efficient

mechanism for allocating industry resources.

II Thc Deutsche Mark is no longer an official cuaency, but is quotcd here to proyi,de consistency with

figures cited in tIle origjual1.lop marketing order justification docume11t, op. cit.
OJ Source: USDA Hap Market News
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The conditions claimed by the proponents to justjfy an order simply

no longer exjst, 211d it wou1d be arbitrary to impose an order based upon a

stale record and conditions that no longer exj.st. The "doom and gloom"

state of the industry'o (e.g., no contracts, declining acreage, below-cost sales,

unreasonable price fluctuations, etc.) painted by proponents simply no

Jonger exists Evidel.1Ce of recent plantings (some by order proponents),

record a11d argument thereon stale and obsolete as a basis for an order.

Given the positive outlook that the hop induSh"Y faces today, including

strong prices, nearly universal contTacts, and dilTrinished alpha surpluses, it

is not surprising that the industry expects acreage to expand this year to take

adVa11tage of these favorable market forces. Such a modest expansion would

have been impossible had the proposed HMO been effect (allowing for only

a 1 % increase;n base). Had the order been in effect, the industry would

have missed this unique opport1lnjty for market expansion.

In summary, we continue to believe that a hop marketing order will be

hannful to the US hop industry, w111 create inequitable transfers of wealth

betwee11 growers, and will erode the ability of our industry to compete in

10 See, e.g" Proponents' post-l1Cuing commC11.ts at 14-27, 38 ("The cun-cnt market dYJJC1miCS simply
must be can'ected. ...These sirnplc facts il1\tStrate that tJ1e US has !Jot yet found its tnle market shl!l:e. And
its tr1.lC market share will only be determined oncc it begins to regularly operate \vithout a loss.").
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today'g global markets-regardless of the representative base period chosen.

T11e market today is far different than it was under the previous failed

marketing order, and recent market developments only add to our concem~

that supply controls are both unnecessary and potentially very harn1fu.1 to ~

industry.

Wllile a11 growers are united in a desire to receive higher and more

stable prices for hops, it is our oonvictjon that the IT1arket relnains the best

mechanism to guide producer decisions. We respectfully request that basI

on the wejght of evidence provided in the administrative hearing and

evolving market conditions in theworl.d hop market today) AMS reject thi~

proposed hop marketing order in its entirety and allow growers to again

focus their full and undivided attention on hop production and marketing.

III. n Six-Year Base Period is 00 Lo 1 ccour

for CuUel1t Bona Fide Production. I

I!

AMS is requesting additionc.'\l comment on the representative base

Wl1ile AMS has correctlyperiod for the proposed marketing order

identified the base period as 001 issue in need of additional discussion ana

definition, this is in fa:tjust one of many concerns that the marketing orc

proponents were unable to resolve or properly address despite eight days
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post-hearing comments; Opponerlts post-hearing comments at pp. 19-64.

However, despite the request for additional input, we remain

marketing years 1997, 1998, 1999, 2000, 2001~ md 2002; or the six

marketing years immedjately preceding any eventual implementation of a

period that reaches far into tile production histo]~ for individual growers

would unfairly reward those whose productio]1 has declined over time, at the

direct expense of those \\I"ho voluntmily invested in expanding their

operations-often at considerable rjsk to their own livelihood and future

market prospects.

We reassert here Witl1oUt repetition all the arguments in opposition to

the 1997-2002 (llighc:st average) base period. See, e.g., Opponents' post-

hearing COmlnents at pp. 57-61; DOl post-h~ing COlnments at pp. 9-13.

This blata11tly inequitable distribution ofproduttion base is clearly

111edocumented (see hearing exhibits 30 aI1d 32) and is not in dispute.

marketing or do" prOpOnel1ts appear willing to accept this implication as a

necessary outcome of the proposed regulations. We hope that AMS is not
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highlights the unequal treatment of different producers that is central to this

create severe economic hardship among some, while directly rewarding

others. We continue to believe this is fundamentally unfair and is not the

proper or intended role of government regulation" nle only \\I"ay to

minimize this inequity would be to make the representative period as recent~

and as short, as possible and account both for we2.ther-related yield

differences and current production.

AMS has ]1eVer created a "buyout" progrmn for legacy producers and

has allocated base for producer allotment programs largely on the basis of

current production for the season jrnmediately preceding the new order

(taking due account of yield variations due to weather or other factors). The

previous order accounted for weather-related fluctuations by averaging three

of the previous four seasons (1962-65) per acre yields, but then calculated

initial base by multiplying that average yie1d by the most recent season

(1965) bona fide produced acreage. See 7 C.F.R. 991.38(a) (1985). This

procedure reasonably accounted for weather-related fluctuations but linked

the first year's saleable to the previous season'5 actual bona fide production.
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A grOWel' had the option of selecting from three methods of

caJ cuI ating initial base under the spearmint order. 7 C.P.R. § 985.53 ll1.e

representative period was lil11ited to the tllIee most recent seasons, 1977-79.

Initial base was computed as (1) average pounds sold during ooy two of the

tl1Iee most recent seasons; (2) average pounds sold dllfing thrre seasons plus

1/3 of pounds currently available for sa1e; or (3) pounds sold during 979

plus pounds wrrently available for sale. Basically, AMS followed the same

concept of calculating base on the basis of most recent production, with

reasonable allowance for weather-related yield ch.anges.

A somewhat more complex meth,od is used for cranberries, b1..1t jt

The amendment to modify the method for calculating sales
histories will provide growers with additional sales historjes to
compensate them for expected increases in yields on newer
acres during a year of volume regulation, which would result in
sales bj,stories more reflective of actual sales. This amendment
will a1so allow more flexibility in recommending changes to the
fOm1ula and add the authority to calculate fresh and processed
crat1berries separately. The amendment to the sales history
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calculat1o11s will ba1efit a majority of growers, especially
growers who planted some or a1,1 of their acreage within the
previous 5 years. It will also help ensure that growers with
mature acres who also have newer acreage and growers with
only newer acres are treated equitably.
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submitted,~

k
l.:ounsel, Hops Marl(eting Ora
Opposition Group

James A. Moody
1101 30th Street N'W
Suite 300
Washington, DC 20007
202-298-4766
202-944-8611, fax

moodyjim@aol.com
March 28, 2005
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